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who agreed not to sue.

About the same time last spring, the
state board lifted Candelaria’s temporary
suspension and placed her on probation
for seven years but allowed her to con-
tinue practicing as a pediatrician if she
adhered to certain terms, including not
practicing alone and biological fluid test-
ing. She is now accepting new patients.
She must tell them she is prohibited from
providing deep sedation, though she
doesn’t have to explain why. Nor does she
have to mention her disciplinary history
or drug use. When we called her office,
Candelaria declined to comment.

Although the California medical board
reports describe the underpinnings of the
cases against doctors, they rarely explain
the board’s thinking on why it is levelling
a particular sanction. To Harvard’s Sabin,
the medical ethicist, that is a lost oppor-
tunity for more transparency.

“I think it’s important to provide the
rationale,” he says. “A board’s finding
could range from permanently taking
away the license to requiring someone to
take a course in ethics. It ought to explain
why it is doing that.”

A Pyramid System

Patients who believe they’ve been
harmed or mistreated can file a com-
plaint with their state medical board,
which then investigates. If the complaint
goes forward, all parties are notified, the
case is reviewed, a decision is made, and
a hearing is scheduled.

In California, certain kinds of medical
malpractice judgments or arbitration
agreements against a doctor for more
than $30,000 are supposed to be reported
to the state board. So, too, any physician
convicted of a misdemeanor or charged
with a felony-level crime such as unlaw-
fully discharging a firearm (in one case
during a dispute over a neighbor’s goat)
should be reported to the board.

Only a small percentage of complaints
result in a sanction against a doctor,
according to numbers published in the
California board’s most recent annual re-
port. There were 8,267 official complaints

“This could have been prevented.
My wife could have been right here
with my daughter and my two boys.’

brought against state doctors in the 2014
to 2015 fiscal year. The board opened cases
against 1,381 physicians and surgeons, and
reprimanded 86.

An additional 136 were placed on pro-
bation and allowed to keep practicing,
14 after serving temporary license sus-
pensions. Forty-five more doctors had
their licenses revoked by the board. And
85 others surrendered their licenses
before the board made a final ruling.

The disciplinary rate is that low in
part because the burden of proof is high.
There needs to be “clear and convincing
evidence” that a violation has occurred
and that it meets the guidelines to move
forward, says Kim Kirchmeyer, executive
director of the California board.

Other people interpret the numbers
differently, including patient advocate
Robert E. Oshel, the former official at the
NPDB. He says medical boards tend to
protect their own. “They’re run mostly
by doctors, and they are often reluctant

—ISMAEL AGUIRRE, WHOSE WIFE DIED IN 2011

to take actions against physicians unless
they get a lot of pressure, or if something
comes out in the press,” he says.

Medical boards have complicated rules
that can effectively keep information out
of the hands of the public, such as list-
ing a doctor’s malpractice cases only if
they hit a certain monetary threshold or
adoctor has several cases over a period of
time, says Consumer Reports’ McGiffert.
“As a result, a physician may have a long
history of malpractice, but it never shows
up in his or her public record,” she says.

Boards frequently don’t discipline phy-
sicians unless there are repeat offenses,
says William Newkirk, a malpractice
attorney in California who represented
the family of Cynthia Mora, the patient
of Kurian’s who died. Newkirk sees an
imperfect system limited by the boards’
small staffs and modest budgets. For a
doctor to be sanctioned, Newkirk says,
“the complaint has to be dramatic and
the evidence strong.”
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The Right to Know

Many of the hundreds of probation deci-
sions from the Medical Board of Califor-
nia we reviewed involve shoddy personal
or professional behavior, both blatant and
documented. But not every disciplinary
case is clear-cut.

Consider Scott Eisenkop, a highly
trained surgical oncologist whose pro-
bationary report describes his physical
limitations following treatment for throat
cancer in 1996. Though successful, the
chemotherapy and radiation left him
with numbness in the face, dry mouth,
and hearing loss, making it difficult to
communicate with him. Eisenkop also has
to take medication for a seizure disorder.

A complaint was filed about Eisenkop
over an operation he performed at St. Jo-
seph’s Medical Center in Burbank, Calif.,
in May 2012. At issue was his behavior.

During the board’s investigation, a sur-
gical technician assisting on the surgery
said he had found Eisenkop to be “con-
fused, incoherent, and disoriented” for
several minutes in the midst of a compli-
cated abdominal surgery.

Some of the experts who were called in
to evaluate him during the investigation
said that Eisenkop could have suffered
a seizure.

He disputes that, testifying at his hear-
ing and telling Consumer Reports more
recently that it wasn’t a seizure at all; he
says he was simply conserving his voice
for when he needed it most.

In their report, the California medical
board members bent over backwards to
acknowledge his expertise, writing that
Eisenkop “enjoys a reputation as an
extraordinary surgeon” and “is dedicated
to his profession.”

At the same time, the board recognized
the potential danger he poses and in 2014
put him on probation for 10 years, con-
cluding that the possible effects of his
medical condition place at risk “every
patient on whom the surgeon operates.”
The board decided that Eisenkop could
continue practicing medicine only if he
continues to get medical evaluation and
treatment, limits his work shifts to no

more than 10 consecutive hours, and has
a backup surgeon with him whenever he
serves as the primary surgeon.

But the board did not require him to

Scott Eisenkop
SURGICAL
ONCOLOGIST

The state medical board
report says the highly
trained surgeon is devoted
to his profession, but it also
said that the possible
effects of his medical
condition place at risk
“every patient on whem
the surgeon operates.”

though it was aware of his condition.
Eisenkop says her claims against him

| are baseless and that nothing went wrong

tell patients of his disorder or that he is |

on probation. Nor did it tell him to perma-
nently stop operating on patients—even
though he’s still susceptible to seizures.

Eisenkop says he feels no obligation
to share either of those facts with his
patients. “No, I don’t want to do a dis-
claimer and say right away, “This is what
I was falsely accused of.” No, thank you,”
he said in an interview with Consumer
Reports. Eisenkop maintains that he is
safe to operate so long as he gets enough
sleep and takes his medication.

Edythe Preet believes she was entitled
to know that information before Eisenkop
collaborated with her gynecologist to
remove a cyst and both of her ovaries in
2013. The writer from Van Nuys, Calif., is
suing Eisenkop and her gynecologist.
Her lawsuit alleges that the surgery
left her with permanent injuries. The
medical center and its board of directors
are also named in the suit—for letting
Eisenkop perform the surgery even

during Preet’s surgery.

What really bothers Preet now is how
little she knew about Eisenkop before her
procedure. Preet’s lawsuit alleges that she
asked her gynecologist if she could meet
Eisenkop before the scheduled operation
but was told that he was “too busy.”

She says she didn’t press the matter or
even think to research his record. “I'm of
the generation that thinks—thought—of
doctors as gods and infallible,” she says.

Nor did she know that at the time of
her operation a formal complaint against
Eisenkop was being investigated by the
state medical board.

“Had I known,” she told Consumer
Reports, “I would not have agreed to have
him in the operating room.”
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For video on finding a good
doctor and to hear more from
Ismael Aguirre, who lost his wife,
and patient advocate Michelle
Monserratt-Ramos, please go

to ConsumerReports.org/
doctordangers
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